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Introduction  

 

Arbitration ―took its rise in the very infancy of Society‖ as a private and self-

contained method, distinctive from litigation and not as a postscript to development of 

public courts
1
. As an alternative to litigation, maritime/commercial arbitration is 

assumed to be final and binding
2
. It is worth noting that private arbitration predates 

the public court system
3
. Arbitration began as an extrajudicial mechanism for 

resolving disputes
4
. The ancient Sumerians, Persians, Egyptians, Greeks, and Romans 

all had a tradition of arbitration
5
. Communities introduced arbitration systems 

intended to resolve their communal conflicts in accordance with custom, equity and 

internal ―law.
6
‖ Anthropologists and sociologists have told that informal dispute 

resolution operates within systems of state law, and consequently is better portrayed 

on latitude of overlapping "legalities" rather than as merely an alternative to formal 

law and state regulation
7
. States have allowed and encouraged the increasing 

utilization of arbitration, indicative of the government belief it as serving the public 

good. So far as governments back and defend arbitration, it is not an exclusively 
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private good, but one that falls within public jurisdiction. The legislative history of the 

FAA entails that Congress intended it to serve two rationales: first, to assert the 

validity of arbitration agreements as binding contract provisions in their own right; 

and second, to restrain costly and time-consuming litigation that was obstructing 

federal and state dockets at the beginning of the industrial revolution
8
. Congress itself 

in 1924 realized the Federal Arbitration Act to be constitutionally sound under the 

legislative branch‘s Article I power to regulate interstate commerce and the 

constitutionality of the Federal Arbitration Act is beyond doubt
9
. The consumer and 

any party must ―knowingly and intelligently‖ waive the constitutional right of access 

to the courts and a jury trial
10

. It is essential that the parties undoubtedly understand 

that by signing a contract that includes an arbitration clause they are opting for 

arbitration as their exclusive dispute system and waiving their constitutional right to a 

judicial forum
11

. 

 

Maritime arbitration is one form of alternative dispute resolution (―ADR‖) providing 

significant advantages to parties as compared to litigation. It is argued that 

maritime/commercial arbitration is faster and more economical than trials
12

. 

Economists in the 1600s preferred arbitration because courts wasted time and 

money
13

. On the other hand, in Morrison v. Circuit City Stores, Inc
14

 specified that 

―the potential costs of arbitrating the dispute easily reach thousands, if not tens of 

thousands, of dollars, far exceeding the costs that a plaintiff would incur in court.‖  In 

other words it seems that the arbitration encounter has become more and more 

comparable to civil litigation, and arbitration procedures have become progressively 

like the civil procedures
15

. By the beginning of the twenty-first century, it was 

common to speak of U.S. business arbitration in terms analogous to civil litigation—

―judicialized,‖ time-consuming, costly, formalized, and theme to demanding 

advocacy
16

. Thus, arbitration has urgently to return to its roots by simplifying the 

whole procedure. Otherwise, arbitration will lose its advantages and so not being able 

to compete with an effective litigation. Professor Green
17

 says that ―formal justice‖ is 
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not a separate category of justice at all and that what is at stake in the allocative ―germ 

of justice‖ is in actual fact purely the ―form of justice.‖ There is a mushrooming of 

―thousands‖ of arbitration institutions and procedures which makes matters worse 

than abbreviating the substance and there is an urgent need to have an uncomplicated 

and standardized process for arbitration administered by a public authority. In other 

words, the public agent constitutionally attributed with the responsibility for justice 

can have two co-equal and independent without interfere one to other methods for 

dispute resolution of all kinds of civil disputes the one voluntary –arbitration and the 

other obligatory, in absence of contractual choice, –courts
18

. 

 

Presently it is questionable the efficiency of maritime/commercial arbitration 

as a dispute mechanism guarded by courts whose intervention brings inefficiencies, 

lack of finality and rise of costs making many parties unhappy with the outcome of 

many arbitrations. The question that it will be investigated in this article is whether 

the amendment of the FAA according to the Arbitration Fairness Act of 2011 

condensing the depth of the content of arbitrability reveals that hostility against 

arbitration is back instead of establishing an independent arbitration co-equal to 

courts
19

.  

 

Arbitration Fairness Act of 2011 

 

The U.S. Supreme Court has approved a variety of uses of arbitration
20

 and Chief 

Justice Warren Burger advocated wider use of ADR
21

. Moreover, arbitration is an 

acceptable substitute for litigation to ―further broader social purposes‖ of employment 

discrimination laws
22

. It has to be taken into consideration that there is a great body of 

―alternative‖ justice – above all in the form of arbitration that, as the Supreme Court 

of Canada recognized in Desputeaux
23

, materializes a ―fully recognized‖ part of a 

state‘s overall adjudicative process. The purpose to which formal legality might be 

hold up as instrumentally effective in achieving other social purposes should be taken 

into account and so the legal rules and the advancement of law should take into 

consideration the social changes rather than the undeviating of the legal rules
24

. 
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Arbitration has substantial law-making aptitude qualified of elaborating and 

converting public norms by giving them connotation in environment and meaning in 

essence
25

. Furthermore, arbitration continues to thrive in specialized industries 

permitting determinations based on field-specific norms that often are not understood 

or applied in public courts
26

. On the other hand, the Arbitration Fairness Act of 2011 

is its third major proposed enactment
27

. The Arbitration Fairness Act of 2007 

introduced in the Senate by Senator Feingold and in the House by Rep. Hank Johnson 

(D-GA), requires that agreements to arbitrate employment, consumer, franchise, or 

civil rights disputes be made after the dispute has arisen
28

. Professor Emmanuel 

Gaillard
29

 notified that the act ―pos[ed] a serious threat to the promotion of efficient 

international dispute resolution and of the United States as a friendly place to 

arbitrate.‖ Moreover, The Arbitration Fairness Act of 2009 was intended at preventing 

the utilization and enforcement of pre-dispute arbitration agreements in all franchise, 

consumer, employment contracts, and with regard to claims under disputes under 

statutes protecting civil rights. Both bills (2007, 2009) outlawed pre-dispute 

arbitration agreements respecting employment, consumer, franchise, or statutory civil 

rights disputes. Neither the 2007 nor the 2009 versions of the AFA was enacted into 

law. 

 

The AFA was re-introduced in identical Senate and House versions in May, 2011. 

Regardless that at present arbitration provisions are employed in all kinds of 

contracts, making arbitration a wide-ranging substitute for civil trial
30

, the AFA 

2011
31

 specifies that ―Notwithstanding any other provision of this title, no pre-dispute 

arbitration agreement shall be valid or enforceable if it requires arbitration of an 

employment dispute, consumer dispute, or civil rights dispute‖. Moreover, it is 

specified that not only the applicability of this chapter to an agreement to arbitrate but 

also the validity and enforceability of an agreement will be decided by a court, rather 
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than an arbitrator. This provision breaks with the existing practice of allowing an 

arbitrator to rule on the validity of an arbitration agreement. Therefore, courts 

interfere into arbitration by legislation bypassing all courts‘ stare decisis and 

precedent showing a willingness to minimize the role of arbitration. Stare decisis is 

not an end in itself, but an instrument to serve important principles in the legal 

system
32

. Courts have gambled their legitimacy upon obedience to precedent
33

. 

Moreover, obedience to precedent adds to the uprightness of a constitutional system 

of government both in appearance and in fact
34

. On the one hand, Congress has 

specified legislative power to pass a statute abolishing stare decisis
35

. On the other 

hand, common law courts do not abide by precedent merely for the reason that some 

earlier court affirmed such to be the law; more accurately, common law courts adhere 

to precedent because that is, in reality, what they perform
36

. Furthermore, according to 

AFA 2011 court‘s intervention takes place regardless of whether the party opposing 

arbitration challenges the arbitration agreement exclusively or in conjunction with 

other terms of the contract containing such agreement.  

 

The AFA 2011 would invalidate and exclude enforcement of pre-dispute arbitration 

agreements requiring arbitration of customer disputes against securities broker-

dealers. The AFA 2011 would not apply to any arbitration in a collective bargaining 

agreement between an employer and a labor organization or between labor 

organizations as well. It is worth mentioning that the proposed legislation follows the 

Supreme Court‘s April 27, 2011 decision in AT&T Mobility LLC v. Concepcion
37

, 

which stated that the FAA preempted a California law that made waivers of class-

wide arbitration in consumer contracts unconscionable and unenforceable. Thus, the 

Federal Arbitration Act preempts state court decisions considering class arbitration 

waivers unconscionable.  

According to Senator Franken, "[t]he Arbitration Fairness Act would help rectify the 

Court‘s most recent wrong [in Concepcion] by restoring consumer rights," while 

Senator Blumenthal asserted that "[t]he Arbitration Fairness Act would reverse this 

decision and restore the long-held rights of consumers to hold corporations 

accountable for their misdeeds". It could be said that enacting the AFA would tackle 

the anxiety of consumer groups that businesses might use arbitration clauses, merged 
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with class arbitration waivers, to decrease or abolish the availability of class relief. 

Besides, a very recent study by the Searle Civil Justice Institute recommends that 

consumer arbitration by and large produces positive results for individuals, whether 

measured by reference to outcomes or costs.
38

If pre-dispute arbitration clauses are 

unenforceable in consumer contracts, subsequently such clauses cannot be utilized to 

circumvent class relief. Businesses use arbitration clauses in their consumer contracts 

which voluntarily are accepted by parties and they are not forced without acceptance. 

The usage of class arbitration waivers fluctuated  thoroughly by industry to industry. 

 

Can courts‘ decisions be overruled by Legislation? A prohibition on pre-dispute 

arbitration clauses is an overbroad means to overrule AT&T Mobility LLC v. 

Concepcion case. Making all consumer arbitration clauses unenforceable would be an 

overbroad reaction to fear about the effect of arbitration clauses on the availability of 

class relief because the established principles of contract law cannot be overruled 

indisputably by any arbitration‘s legislation. A diversity of state approaches regarding 

class arbitration or excluding class actions would be replaced with a uniform federal 

rule. Prior to AT&T Mobility LLC v. Concepcion case, states had taken opposed 

approaches to the enforceability of class arbitration waivers. On the one hand, AT&T 

Mobility LLC v. Concepcion decision changed a range of approaches with a single 

rule allowing class arbitration waivers. On the other hand, the AFA 2011 would go to 

the contrary extreme, substituting a diversity of approaches with a single rule making 

all pre-dispute consumer and employment arbitration clauses unenforceable whether 

they contain class arbitration waivers or not. 

AT&T Mobility LLC v. Concepcion prevents states from making class arbitration 

waivers unenforceable, while Soutland Corp. v. Keating
39

 prevents states from 

making consumer and employment arbitration agreements unenforceable and so 

promoting arbitration. The parties‘ will is expressed by the acceptance of a contract 

containing an arbitration clause and it is not imposed. On the one hand, under AFA 

2011 any dispute regarding the validity and enforceability of an agreement to arbitrate 

such a dispute would be decided under federal law, and by a court rather than an 

arbitrator. Moreover, the drafters of the current legislation seems to have sought to 

abolish any doubt that the Arbitration Fairness Act would cover claims brought by 

people with securities brokerage accounts against securities broker-dealers arising out 

of transactions in these accounts. On the other hand, there is nothing in the FAA‘s 

legislative history demonstrating that the statute was only projected to apply to 

disputes between ―commercial entities of generally similar sophistication and 

bargaining power
40

‖.  Since the FAA‘s rationale was, and has always been, to cover 

enforcement of arbitration agreements, the statute‘s capacity has always incorporated 

―consumer disputes‖. 

 

Standard-form contracts
41

 &  AFA 2011 
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Standard-form contracts are a common characteristic of commercial dealings in a 

globalised trade because they present the benefit of lower transaction costs
42

. The 

European Union‘s impetus toward integration of the European economy has led to the 

object of harmonizing European contract law, and standard contracts have been 

developed as one means of accomplishing such harmonization.
43

 Basically, the 

standardization of contracts is a standardization of the terms presented to customers 

such as the shippers, in much the same way as is standardization of a product and a 

service such as the carriage of goods. Contract standardization offers increased 

competition among companies, because a standard contract makes comparison among 

companies‘ aids and terms easier. For instance, it is easier to review the substance of 

price and quality of carriage of goods. Very few standardized contracts portray 

troubles, either of fairness or competitiveness
44

. The reasons for standardizing 

contracts are as expected to stem from pro-competitive effects
45

. The contract tests for 

unconscionability and unfairness of terms
46

 in standardized contracts consider the 

marketplace within which standardization takes place
47

.  

 

As mentioned earlier, the Arbitration Fairness Act of 2011 amends the Federal 

Arbitration Act to make pre-dispute agreements to arbitrate employment, consumer, 

or civil rights disputes unenforceable. Thus, after a dispute arises parties will have to 

either agree on arbitration or to follow the road of litigation. Will corporations agree 

on arbitration or will they prefer litigation? Have the reasons that had made the 

introduction of arbitration as an alternative dispute mechanism disappeared? Have 

courts improved their performances in such a degree that the existence of arbitration 

is of no use? Of course arbitration as it functions presently is not the perfect dispute 

method
48

, but neither is litigation. Arbitration however has its own advantages, and 
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with the co-operation of the parties and the right choices avoiding to mimic formal 

litigation, arbitration procedures can be ideal in individual occasions.  

Companies require millions of consumers and employees to sign contracts of 

adhesion/standard form contracts that include arbitration clauses. Most of these 

parties have little or no considerable chance to negotiate the terms of their 

adhesion/standard form contracts and find themselves having to choose to either 

accept an arbitration clause or to turn down securing employment or needed goods 

and services. But this is a matter of contracts law and not a matter of arbitration. 

Parties are not being forced into contractual arbitration against their wishes. 

Arbitration is a contract‘s creation
49

. Moreover, Arbitration is not mandatory when it 

arises out of all types of contracts because contracts are accepted voluntarily
50

.  

 

Parties have more power negotiating a pre-dispute arbitration agreement 

connected with a deal rather than after the conclusion of a contract. After a dispute 

has arisen, corporations will have the power to force parties into litigation which they 

cannot afford. Hence, the parties‘ choice might become a one-way road towards 

litigation. On the other hand, a better and more effective arbitration by amending its 

discrepancies is the right solution. Is the development of an independent and co-equal 

to courts arbitration the right way for a justice bringing satisfaction?  

 

An underlying element of a fair justice system is that both parties to a dispute have 

equal access to that system. Since the beginning of the Republic, Congress has 

accepted this underlying principle that the plaintiff and the defendant in a civil case 

have equal access to federal court. Is arbitration a voluntary alternative dispute 

system? Can parties choose their own judge? It is argued that the FAA, as applied to 

consumer, employee and franchisee cases, violates this fundamental principle by 

giving the defendant the sole right to determine whether a case will be heard in 

federal court. The FAA enforces valid pre-dispute arbitration agreements which have 

been accepted by parties. If a contract that includes an arbitration clause is discovered 

to violate state law doctrines defining established defenses to contract formation such 

as lack of assent, fraud, duress, and unconscionability, such a clause will have no 

force or effect.
51 

David S. Schwartz
52

 argues that ―the Supreme Court discovered that 
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the FAA could be used as an extensive docket-clearing device to move large numbers 

of cases out of the court system and into a system of private dispute resolution.‖  But 

courts and the Supreme Court merely interpret and enforce the contractual agreement 

of the parties to solve their dispute before an arbitral tribunal instead of a court. It has 

to be taken into consideration the fact that the policy favoring arbitration does not go 

so far as to authorize courts to force arbitration when the parties have not agreed to 

arbitrate. Therefore, in Wachovia Bank N.A. v. Schmidt
53

, the Fourth Circuit Court of 

Appeals denied a petition to compel arbitration by a bank accused of fraudulently 

inducing an investor‘s participation in a tax shelter. The court determined that in spite 

of two broadly worded arbitration clauses in documents connected to the underlying 

transaction about which the investor complained, the dispute was not arbitrable. 

Hence, arbitration clauses in documents connected to, but not themselves at the heart 

of the dispute are an insufficient basis to compel arbitration
54

. Moreover, the Supreme 

Court held in Doctors Associates
55

 that contracts including arbitration clauses are 

matter to state law governing the validity, revocability, and enforceability of the 

underlying agreement in finding that the Federal Arbitration Act does not preempt 

state common law governing the enforceability of contracts. 

 

Does arbitration deprives parties of a jury trial which would be more favorable than 

arbitration? Since maritime arbitration is a matter of contract and a party cannot be 

required to submit to arbitration any dispute which he/she has not agreed so to 

submit
56

, parties are not deprived by contractual arbitration. On the one hand, there is 

ratio decedendi in arbitration which does not follow the road of certainty of courts. 

On the other hand, due process norms apply in arbitration
57

 and arbitrators as judges 

have to apply legal principles to the facts revealed in a dispute
58

. 

Maritime/commercial arbitration now rivals court adjudication as the preferred means 

of resolving civil disputes based on expert knowledge in the adjudication of the 
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dispute
59

. Arbitrators could outstrip courts in their capacity to mould public norms to 

individual workplace contexts
60

. In addition, arbitrators can significantly rectify 

claims based on ―fairness norms that are not presently embodied in law.
61

‖ Moreover, 

under current American law, it seems unavoidable that consumer arbitration will 

ultimately replace litigation
62

.  

 

The parties‘ intention as defined by their agreement is the dominant theme that 

characterizes and distinguishes arbitration. Arbitration promotes the autonomy of 

parties by enforcing their agreement to arbitrate. Arbitration is about enforcing 

consensual arrangements for private dispute resolution. Many scholars wrongly use 

the term ―Mandatory arbitration‖ for arbitration based on a parties‘ pre-dispute 

arbitration agreement
63

. Maritime arbitration based on a party‘s contract is not a 

mandatory arbitration but a contractual arbitration. Regardless of the fact that parties 

cannot avoid many times an adhesion/standard form contract containing an arbitration 

clause making arbitration to look as a mandatory dispute mechanism, the inclusion of 

an arbitration clause in a contract of adhesion does not make arbitration mandatory. 
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Modern trade has introduced adhesion/standard contracts which are accepted and 

legitimized by the legal systems making in many occasions a contractual arbitration in 

practice to be the only mandatory road followed by the parties‘ will and acceptance. 

Adhesion/standard form contracts are valid contracts with offer and acceptance. The 

arbitration agreement in the form of a clause is incorporated in an adhesion contract 

and it is accepted as part of the contract of adhesion regardless of the principle of 

severability. The acceptance of an adhesion/standard form contract incorporating an 

arbitration clause indicates acceptance of the incorporated arbitration clause and so 

validating an arbitration agreement. An arbitration clause does not arise out of the 

blue. Problems of unfair terms in adhesion/standard form contracts can be solved 

under the law of contract and so the voices against standard form clauses incorporated 

in standard form/adhesion contracts and any suggestions for changes should be 

directed towards the law of contracts. The enforcement of adhesive arbitration 

agreements aids society by plummeting process costs, in that way serving consumers, 

employees and other adhering parties
64

.  

On the one hand, the seller/employer/franchisor has the elite right to decide 

whether to include a pre-dispute arbitration clause among its ―take-it-or-leave-it‖ 

contract terms in adhesion/standard form contracts. On the other hand, the consumers 

have got the right to accept or to reject the offer. It is a matter of contract law and not 

a matter of arbitration. Is it arbitration the easy target? If legal scholars consider 

adhesion/standard form contracts as mandatory or unfair or illegal they should say so 

and change the law of contract and not restrict access to arbitration. If there are unfair 

terms contained in a contract they should be invalidated under the law of contract. 

According to William J. Woodward, Jr
65

 ―the arbitration cases are clearly contract 

law cases, not some confusing combination of contract and conflicts principles‖. The 

panoply of the law of contract can be used to invalidate arbitration agreements with 

such defenses as unconscionability
66

. Additionally, fraud or misrepresentation are 

defenses one may use to challenge an arbitration provision
67

. Parties can challenge the 

validity of the agreement to arbitrate itself
68

. Moreover, parties can challenge the 
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contract as a whole, either on a ground that directly affects the entire agreement (e.g., 

the agreement was fraudulently induced), or on the ground that the illegality of one of 

the contract‘s provisions renders the whole contract invalid
69

. Parties can focus 

directly on the binding effect of the arbitration clause itself as a matter of contract 

law
70

. Thus, challenges to the binding effect of the arbitration clause itself are, 

actually, the only dispute courts can deal with when an arbitration clause appears in 

an adhesion/standard form contract.  

 

Conclusion  

 

Since adhesion/standard form contracts are valid contracts accepted by parties 

and used in modern commerce, arbitrations‘ improvement by the development of an 

independent arbitration and co-equal to courts keeping its characteristic advantages as 

a dispute mechanism should be the right road not only for the resolution of occasions 

of maritime/commercial arbitration based on pre-dispute arbitration agreement 

contained in adhesion/standard form contracts but also any arbitration.  

Arbitration has shown that it is a suitable dispute method to deal with all kinds 

of disputes. Moreover, an independent and autonomous arbitration only administered 

by a state authority and co-equal
71

 to courts as a dispute mechanism keeping its 

advantages that have made its emergence necessary is the right way out rather than 

minimizing arbitrability via legislation in order to keep alive the old system of belief 

(dogma) that only courts convey justice. The establishment of a second degree of an 

arbitral tribunal which will examine only the legal basis of the first instance award 

will give the legal status needed by arbitration in order to be established as the second 

pole in a legal system being able to stand autonomously and independently from any 

court‘s guardianship and guarantee. Finally, the existence of an appellate arbitral 

tribunal for review of awards will eliminate the worries of Margaret L. Moses
72

 or 

any other scholar that when arbitrators are deciding claims under public law or any 

other law, there is a high prospective for negative externalities via wrong decisions. 
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